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SANTA FE NORTH, INC,,
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V.

THE CITY OF SANTA FE,

SANTA FE ESTATES, INC,,

and THORNBURG COMPANIES,
Dctendants,

COURT’S FINDINGS OF FACT AND CONCLUSIONS OF LAW

THIS MATTER came before the Covrt un Tuly 18, 19 aad 20, 2005, for 2 bench tnat upon
\he merits. "The Plaineff appearing theough counsel. Ronald 1. VanAmberg, Esq.. and the Defendant
Santa Fe Estates, Inc., appeariag through counsel. Mark F Sheridan, Bsq, Priorto wial, Defendsns
City of Sanin Fe and Thoraburg Companics (a/kfa Garrett Thoroburg d/bfa Thoraburg cospanies)
were dismissed by summay judgment as defendants in thia scfion pursuant to Ordecs Gled hercin on
Tune 13, 2005, At trial, the Cours reccived evidence and argument an behalf of all the remaning
partics Based upon the evidence and arpuments preseates by the reqrainimg partics, the Court enters
its findings and conclusions s follows.

FINDINGS OF FACT

1. The pasties have sufficiently nlfeged that the Courl hasjurisdiction over the paskies and the
subject matter of the dispute heeein, being certain real propeity owaed by Defendant Santa FeFstates,
Inc.(Tracts 9A -9E), and lacated in the City of Sanla Fe, Santa Fe County, New Mexico (hereinafier
the “( ommerciat Propesty™).

2 'Che Comnercial Propeity is zoacd {1 Planncd Residential Cotpmuaity (horeinaltes
“PRC™Y. See Defendunt's Fkhidit X,



3. The atwal development of the Commerciat Propesly with said PRC zoning 7equires A
emaste plan appreval o the City of Santa Tc. Sce Defendant’s Lxhibit AC.

4. Asa part of Defendawt Qanta Fe [state’s masics plan approval process for the Commeraal
Propesty in 1995 and 1996, Plaintifl" filed 2 timely ¢ivil acuon against Santa Fo Estates, Inc., and
spqinst the City of Santa Fe in Barst fudicial District Court, Cuse No. SF 96-1666(() {hereinafler the
w1 GG Litgation”). Se€ Defeadant’s Lxhibits AF & AG.

& The parties ulthnately <oitled the 1996 Lingation throuph a serics of fetters and agrcements
cxchanged Leayseen connsel forthe partiesin Scptember 1996 {hereinaftos the " 1996 Seulement”. S
Defendant ™ Exhibits A & B,

& TheCity of Senta Fe spproved the | 996 Scitlement On Septembes 25, 1996, and 8t the same
mecting adeptedihe modificd masior plan for the Commerial Propeny. Sece Plainnff's Exhibats and
Defendant's Lxhibits (&X

7 Alber the September 25, 1996 Sasnta Fe City Couacil mECHNE, the partics to the 1930
(Aligetion cateced into a Stigvtation of the Pacties filed in 1he 1996 Litigauon  Sec Defenduni’s
pxchilir Vel

8 The First indicial District ¢ ourt cntercd an Order of Dismissal With Prejudice vegaudiog
the 1996 Litipauon on October 15, 1996. See Defendant’s Exhibit W

9, Nuwcrous propusals, counter-propasals, meetings, discussions, [EiED and drafls were
ivolved in the ultimate resolution and setilement of the 1996 Litigation. See Defendani’s Kxhalies
p L F.G B, 1L£J1-3 K 1, M. NOPRSTLU

10. The amendient and mudification of the Defendant's master plan tor the Commeraial
Prapeity was a matetial and necessary condition precedent for Plaintiff priar to 119 cutcring ino the
1606 Setllement and disiissal of the 1006 Litpation. Sce Tesutmony nf few Polinck.

11 The aciwal documented rasterplan for the planned cesidential community of PDefeadaul
Snta Fe Esrates, lac., woa dated Docember 13, 1996 (induding the Commetcial Prapeity rnd 1496
Settlement), and was approved aud Hed with the SantaFe Courty Clerk's office on December 20.
1906 (hercinafier the 1996 Masterplan™). See Defendants” Fxhibit X
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12.1n 2003, Defendant Santa Fe Estates, Inc. (through 2 designated sgent being the Thombury
Defondant named herein) applicd for preliminary and final development approvel of a postion of the
Commercisl Property (hereinafler the “Thornburg Development’). See Plainiff"s Complaint 99 13
& 14

13. Plantiff asserts that the proposcd Thomburg Devoloprment violates the 1996 Settlement
and the 1996 Masterplan, See Plainufs Complanis heryin,

}4. The City of Santa Fe approved the Thomburg Development o 2004 (hereinafiar the “2004
Devetopment Approval™).

15. Plasatsff appesled the 2004 Development Approval pursuant (o sevesal separme Rule 1 074
SMRA (2002) 2ppesls in First fudicial Distriet Court Case Nos, D-0101-CV-2004-0387, D-0101-CV-
20040388, D-0101-CY-2008-0578 and D-0101-CV-2004-0580 .

16. The factual and legal 13sues (o be addcessed by the Court in this case are

A Whether the 1996 Settlement created any enforceable contract rights in favor of
the Playnuff, and
B. Wharcaforceable contracs rights created by the 1996 Settlement (1f any) survived
the approval and recording of the 1996 Mastcrplan?

17 The interpretation of 1he Vision Statement included in the 1996 Saudement is the primary
document baing disputod in this case (rereinafter the “ Vigion Statement”), See Defendant's Exhibir
4-3.

18. Plaantiff has asserted that the Yision Statement cisates conbactual righis and restyictions
against the Commercial Propenty which survive tho recording of the 1 996 Masterplan and that such
(es1(iC1L00% are covertants rundng with the 1and in perpetuity, binding upon the heirs, successors and
assigns of Defendant Sante Fe Estates, Inc, See Plaintiff's Compdaints herein.

19. Defendant Saata Fe Estales, Ino,, asserts thar the Vision Statement only created the
conceptual guidelines 1o be included in the 1296 Masterplan and did not creste any enforceable nights
or restriciions i favor of Ihe Plamtiff which suniived the racording of the 1996 Masterplan. See
Defendant s pleadings hertin,



20. The Coun finds that the 1996 Settlemeot is smbiguons regarding whether contractual
rights or restrictions were ereated in favor of the Plamri which susvived the approval and racocding
of the 1996 Masterplan.

2. The Court finds that the language included in the 1996 Settlemantand the parole evidence
presenied herein establish that the 1996 Sextlement created enforoeable contracl nghts in favor of the
Plaint:ff and restnet the Cammercial Property.

22 The Court further finds that ths majority of the enforceable contract rights m favor of the
Plamuff and restricting the Commerial Pyoperty have been saxafied by the incorporation of the
Vision Statemenr in e 1996 Masterplas.

23. The Court fizether finds that certein design and development restrictions within the Vision
Stateront create enforcesble contract rights in favor of the Plaintif and place binding and continuing
restrictions uponthe futurs devalopment of the Commercial Property which survived the approval and
recording of the 1996 Masterplan. ' '

24. The Cowt further finds that the binding and continuing testrctions upon the furure
develapment of the Commercial Property witich survived the approval apd recording of the 1954
Masterplan are 03 followa:

A. Buildings withinthe Commevcal Propeny are Jimited (0 twe {2) stoties in height,
B. Tinge scale retmil users such as Wal-Maet, Price Chub and Smith’s Superstores are

not allowed on the Commaeroisl Property, .

C. Commercial buildings and signgpe within the Commercial Property ars limited to
the New-Otd Suntz Fe Pueblo or Spanish style of architecturs; and
D. All lighting within the Commescial Property shall be shialdet and spili controlled.

25 The hinding and conténurmg restrictions upon the fulure development of the Commercial
Property which survived the approval aad recording of the 199% Masterplan must be piaced a3
pérmanenl restriclions on the Commercial Propesty by Defendant Sena Fe Estates, Inc,, (or its
ausigns and successors in interest) as soon as legal lots or parcels of record are established for the

Commercial Property.



CONCLUSIONS OF LAW

A. The jurisdiction of the Courl over the pacties and the subject malter of this ackon is
dstermimed to be presest.

B. Consistent with the findings of fuct by thia Coust, the tenns or expressions in the 1996
Settiement are ambiguous and the Court finds as a atter of law that the 1996 Settlement created
enfarceable contraciual fights ot sestaiclions in favor of the Plaintiff against the commecial Propesty
of Defendant, Sania Fz Estates, Inc., which suivived the approval and recovding of the 1996
mMasterpian

¢ Theeaforceable comract fights created in favor of the Plaintift viere set forthiin the Visson
Srazement included in the 1996 Sertlemcnt.

D. The contractual mghts and seatrictions against (he Commercial Propeny which survivedyhe
recording of the Y996 Masteiplan aud which constiute testrictions and cavenants runaing with the
fand in pespciuily, binding upon the hairs, suceessors and assigns of Defendant, SantaFa fismates, Inc,,
ara as follows:

1. Duildings within tha Commercis! Proparty are limited 1 o {2) stortes ia height.

2 Lacpe segle retail users such s Wat-Mart, Prce Club and Smith’s Superstares are
1ot allowed on the Commercial Mropedy,

3. Commnceal buildimps and signage within the Commercial Property nws Jimited 1o
the Wow-Old Sant Fe Puchlo or Spanish style of architecture, and

4. All hphting within the Connnercial Pyopecy shal! be shielded and spifl contsolicd.

[, The 1996 Mastes Plaa did not cegate legal lots of recard for the Commercial Properly
portiom of the eatisc tract of propedty identificd In the 1996 Mager Pian

i, Tic Conunercial Propeity is a smaller tract or portion of the enlne parcet of propeny
identified an the 1996 Master Plaa.

(} ‘Che binding and continuing awsinctions vpon the future development of (he Commercial
Peoperly as st forthy in Pasagmph D gbove must bs placed as primencnt restrictions on the

Cavunercial Propeety by Deli ~ndant Santa Fo Fstates, Tnc., its snccessors Of assigns, ag 5001 45 legel
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lots or parcels of record are cslablished for the Commercial Properly and prior 1o any transler of the
C‘ommercial Propesty 10 3ny purehascr O Ownes of the Commcrcial Propesty as it may be severed
from the remaining lazger paseel of property denilled in the 1996 Master Plan,

{4 The 2004 Development Approval of the Thornburg Development hxs not created [eeal
lots or parcede of rocord for the Commercial Propesty due to the continuation of scparate pending
litigation between the parties regarding the 2044 Dievelopment Approval

1 Defendant Santa Fe Rstates, Inc. conlinuing, contractual obligation to create and recosd tite
cestiictions aguiast the Commercial Property as &3 forth in Paragraph D above arce enforceable
abligations under the 1996 Settloment.

J. The time for the paafosmeance of Defeadanl, Santa Fe Fstales, 1ne's., obligation to create
and record the resteictions against the Commercial Propesty as set forth in Paregapd D has 0ot yct
matured ot run due 1o the contimauion of scparate pending litipation between the pasties cegarding
the 2004 Develaprment Approval.

K. Defendant, Santa Fe Cstates, Inc., has not breached and is Rot presently in breach obits
obligation (0 creaté and record the testrictions apainst the Commercial Property as set forlh u
Pacapsaph D dac to 1he coatinuation of separate pending hifigation between {he partics reparding the
2004 Devclopinent Approval.

L. Plaintiff is 2nintled to a declaratory judgment recoping its continuing (ight to enforee
the 1996 Scttlement obligation against Defendaat Santa Te Estates, Inc, to create and record the
binding restrictions against the Commercial Property as set forta in Paragraph D ance legal 1ots of
paccads of record [or the Commerczal Propenty have been estabhished.

M. Pach pasty shal} beac its own costs and Fecs incuread herein,

N Alt other clainys for damages of relief, including injunctivo relief asscrted by aither pamy

herein arg demed.

O Al other affiremative dofenses asserted by either pasty herein are denied,



P The Notice of Lis Pendens filed by Plainiff herein i3 hereby quashed and seleased.

P Judgment shall be entesed in favor of the Plaintiff and apainst the Defendant, Santa P&
Estutes, Ing , consistent with the indwgs and conclusions entered heren.,

Q. Al praposed Findings of Fact and Conclusions of Taw by either party which are contrasy
to or othcrwise irconsistent with the foregoing arc hevewth rejected,

Directions fo Counsel

Mr. Vanimberg, please prepare a forma of Final hsdgment ip accordance with the Conrl's
Jucision aad circulate the spae to opposing counsel for appe oval 2810 form. Subinit the approve
form of Final Judpsment to the Court ne 1aker than 5:00 p.m. on Novcobee 4, 2005.

In the cvent therc is any delay n securing approval as 10 form of in the cvent Ihere are
ohjections 10 PLIMT's form of final padgment, pleasce formaily present each pastics proposed form
of Final Judgment ko the Courton December 12,2005, at 8:15 0.1, al the Steve Hervers Judicial
Complex, Catran apd Grilfim Streel, Santa e, New Mexica, 27501. Obiecliony, if ary, shall be
in wating and fled with the Clerk of the Court, With & copy ubmitted Lo the Judge, no later than
vwenty-one {21) cplendar days before the date set for the prosenimenl hearing

A i

- B A
Timothy L, Gagtia, District Judge

capies 1o coungel of record:

Renald ). Vanagberg, Bsq.
Mark F. Sheridan, Eiq.



