04-05-2010 1/8

04:23:56 p.m.

5054558169

100 Catron Straat
PO 8ox 2268 gun o “« . " . .
Santa Fe, NM 87504 First Judicial Districe Cou
Phone: 805-827.5042

Fax: 505-827.7908

Tl Wgtutus S N
Tozﬁbﬂs Gplier Graeser - 335181~ g4 gFrom:

< o Tudse
__=Toseph L. Romeps - (508) d-pago 6255512 :?gﬁ | Crﬁ%
Fax: Date:; i{S[QQfQ
Phone:

Pages: ©S M

Re: {( / [ﬁp v, ceC:

Fapmelo. Vientibdt
U Urgent L1 For Review [ Please Comment [ Please Reply [ Please Recycle

*Comments



5054558169

04:24:22 p.m. 04-05-2010

STATE OF NEW MEXICO
COUNTY OF SANAT FE
FIRST JUDICIAL DISTRICT

PO Brg gup
Gran g, s 89

No. D-0101-CV-2010-00029

Arthur Firstenberg,

Plaintiff,

v,

Raphaela Monribot,
Detendant.

Decision and Order ' Denvying
Motion for Preliminary In junction

This matter was considered on Plaintiff’s Motion for Preliminary Injunction. The
plaintiff appeared in person and through counsel. The defendant appeared i person and

through counsel. The Court considered the affidavits and supporting documentation that

was filed, heard testimony and argument of counsel, and reviewed counsel’s post-hearing

letters. The Court’s ruling appears below.

Before explaining its ruling the Court wishes fo state that at this stage of the
fitigation it is not making the type of determination that would be made if 4 Daubert-
Alberico motion were being decided. The Coupt believes that before such
determination could be made much maore in-depth proof and argument on the validity of
both sides” experts would have 1o be presented and considered, Rather this ruling is
based on the requirements for g prefiminary injunction which differ from those associated
with a Daubert-Alberico analysis,

A preliminary injunction may issue only if the moving party demonstrates the

presence of four criteria:

(1) The plamtiff will suffer irreparable injury unless the njanction is granted:
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(2) The threatened injury outweighs any damage the injunction might cause the
defendant;

{3) Issuance of the injunction will not be adverse to the public's interest; and
{(4) There is a substantial likelihood plaintiff will prevail on the merits,

LaBalbo v. Hymes, 115 N.M. 314,318,850 P.2d 1017, 1021 {Ct. App. 1993). Ifa

plaintiff fails to establish one of the required factors, the injunction should be denied. /4.
Because I believe that Plaintiff has failed to make the requisite showing under the
fourth criterion, 1 need not address the other three. In this case, I do not believe Plaintiff
has shown that he is likely to prevail on the issue of causation — did Defendant’s use of
electrical devices cause the symptoms about which Plaintiff complains. While ultimately
this question will have both a medical and an electrical engineering component, the
Court’s determination at this time will only review the medica!l side of the question.”

DISCUSSION OF EVIDENCE

According to Plaintiff's witnesses and other doctors who have examined Plaintiff,
he has symptoms that reflect clectromagnetic sensitivity (“EMS”™). Plaintiff has a fong
history of being diagnosed with chemical sensitivity” and sensitivity to electromagnetic
fields ("EMF™).  Plaintiff claims that Defendant’s use of various electronic devices in her
house causes him to have severe adverse reactions. Specifically, he complains of her use
of an iPhone, a cordless phone, an iPhone charger, a Wi-Fi modem, laptop computer,
desk top computer, scanner, dimmer switches, and compact fluorescent bulhs, He alsy
complains that he would be bothered by her use of 2 television if she had one and by the

use of other unspecified wireless devices that Defendant mi ght obtain.

e
* The Court does have serious rEservations about the validity of the engineering conclsions tendered by
! fampif
S Plainiffs Muly il Chemieal Sensitivity condition does ot Eppear o be at issue in this ltipation,
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Plaintiff lives in a high-density neighborhood. On one side of Plaintiff's house is
an eight unit condominium complex. At least one of those condo owners uses a cell
phone while on a baicony that overlooks Plaintiff’s house. Nevertheless, Plaintiff claims
that he is particularly influenced by Defendant’s use of these devices, as opposed to other
people in the neighborhood

Plaintiff claims he can tell that the electromagnetic waves that are bothering him
are coming from Plaintiff’s because he has tracked the source of the waves with devices
he has.’?

For historical reasons Plaintiff's electric meter is mounted on Defendant’s house,
and Plaintiff's house and the Defendant’s house share a common service drop from the
transformer and are served by the same wiring. Electromagnetic fields generated by
apphiances in Defendant’s house will be conducted from her house through the
connection to Plaintiff’s house, according to an affidavit filed by an expert for Plaintiff
According to this expert, the wiring in Plaintiffs house will emit electromagnetic
radiation from his neighbor’s electronic devices.*

Plaintiff’s family history also reveals two aunts and a grandmother with mental
problems. Further, at least since 1999 he has been advised to live in a location which
does not have significant clectromagnetic fields, This advice appears to have referred

mitially to cell towers, radio towers, and high voltage lines,

e
* There was an inadequate foundation that these devices are capable of rerdlering the findings that Plaintiff
clamms or that Plaintiff is an eApert at using these devices,

" This information comes from an affidavit from B Curry, While Iy, Curry appears 1o have the sducation
required to be an expert, his 2fidavit 18 generally based on his “anderstandings” most of which seem to be
gleased from Plainn . Mg discussion does not explain the bases for many of his coticlusions. Nor does it
explain if the type of information on which he is relving is the fype usually relied upon by experts.
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DISCUSSION OF DIFFERENTIAL BIAGNOSIS

The physicians who testified to Plaintiff's EMS condition did so based on a
“differential diagnosis.” “Differential diagniosis, or differential etiology, is a standard
scientific technique of identifying the cause of a medical problem by eliminating the
likely causes until the most probable one is isolated.” Westberry v. Gislaved Gummi AB,
178 ¥3d 257, 262 (4" Cir. 1999). “A reliable differential diagnosis . . . generally is
accomplished by determining the possible causes for the patient's symptoms and then
eliminating each of these potential causes until reaching one that cannot be ruled out or
determining which of those that cannot be excluded is the most likely.” /d. “The core of
differential diagnosis is a requirement that experts at least consider alternative causes.” /n

re Paoli Railroad Yard PCR Litigation, 35 F.3d 717, 759 (3d Cir.1994).

The New Mexico appellate courts have referred to differential diagnosis as a basis
for expert opinion but have not discussed it at length. Nevertheless, it appears that New
Mexico, like most other jurisdictions, would “hold that a reliable differential diagnosis
provides a valid foundation for an expert opinion.” Westherry, 178 F.3d at 263°

The issue here is whether the differential diagnosis in this case js reliable enough
that it will carry the day on the fourth prong of the test for a preliminary injunction. To
make that determination, it is neeessary to look at what courts have required for a
differential diagnosis o prove causation. To determine whether 2 differential diagnosis is
reliable, every federal circuit seems to use basically the three- ronged test set ouf in Best

v. Lowe's Home Centers, Inc. 563 F.3d 171 (6" Cir. 2009). This test requires that the

doctor: (1) objectively ascertains, o the extent possible, the nature of the patient’s injury,

o i

: M‘sr contrary {‘:ii}ﬁéi}ﬁ?é}ﬁ%ﬁ see Lilagiptter v, ,-*—Jsﬁ%«ffgggﬁ_g?jggz@m{}ggyg% LO7F, Supp 24 1014 ¢ ED Mo 26005,
4l 4y 252 F.34 986, 989 (8th Cir.2001),
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(2} "rules in” one or more causes of the mjury using a valid methodology, and (3)
engages n standard diagnostic techniques by which doctors normally rule out altermative
causes to reach a conclusion as to which cause is most fikely.

In this case it is the second two prongs that are most refevant. “Ruling in” is the
analysis that proves that the ailegedly harmful agent is capable of causing the harm. See,

¢&. Ruggiero v. Warner-1ambers Co. 424 F3d 249, 254 (2d_Cir.2005) (“Where an

Lamt

expert employs differential diagnosis to ‘rule out’ other potential causes for the injury at
issue, he must also “rule in’ the suspected cause, and do so using scientifically valid
methodology.” (Internal guotation marks omitted.)

One typical scientific method used to rule in a cause is citation to published
literature. In the present case both sides claim that the published literature supports their
respective positions. The Court is unable to make a determination at this time as to the
competing validity of the published papers,®

In addition, to rule in 4 particular harm, commonly there is testimony as to what
dosage is capable of causing harm, See, eg.. McClain v, Metabolife International, Inc.,
401 F.3d 1233, 1241 (11" Cir. 2005}, This is notably lacking in this case. For example,
when Plaintiff was initially diagnosed with EMS the concern seemed to be exposure to

sources of large amounts of electromagnetic radiation such as high voltage transmission

lines, broadeast amd radio wwers, and cellular phone towers 7 Now the concern seems Hy

e
* Before such coficlusions could be drawn, the Court would requiire detailed analysis showing the relishiliny
of cach cited paper by a showing as to the credentials of the authors, the reputation of the authors in the
scientific community, the conchisions reached in the paper, the relevance of the conchusions to the clajms
i the present case, and other traditional Dawbers showings. For exanple, 2 paper showing thar
electromagnetic radistion Lauges cancer woald not be persuasive to show thar such radiation causes heart
palpitations,

" The cases cited by Plaintiff that have revognized the possibifiy of feeovery for microwave radiation
tiness have involved prolonged exposure to muych more significant doses of raciation, See, g, the
descriptions of the sXposure in Yannon v. New York Telephone Co. 06 App. Div.2d 241 450N v Supp.2d
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thcompass power sources like dimmer switches,

One of the articles provided by Plaintiff states: “Everyone in our modern society
is exposed to the electric and magnetic fields (EMFs) that surround all electric devices.
Recently, scientific studies have raised questions about the possible health effects of
EMFs. . [Tlhe scientific evidence does not yet show whether EMFE eXposures are
hazardous.” NIOSH Fact Sheet. This paper raises considerahle question in the Court’s
mind as fo whether Plaintiff is likely to prevail on the merits, This suggests that Plaintiff
might at most be able to raise questions about EMFs as a cause of his problems. This is
insufficient to obtain a preliminary injunction,

In addition the Court has serious questions as to the third prong of the test - ruling
out other possible causative factors, First, as mentioned above, we live in a world where
electrical devices are ubiquitous. The showing that the electromagnetic radiation
emanating from Defendant’s use of common electrical devices is the cause of Plaintiff’s
problems, as opposed to any of the other uses of electricity that occur in PlaintifT"s
neighborhood, is less than convincing,

In addition, and more importantly, one of the alternative potential causes for
Plaintiff’s problems is a psvchiatric condition. According to Defendant’s expert,
“medical evaluation [should include] a psychological evaluation 1o identify alternative
psychiatric/psyehological conditions that may he responsible for symptoms, Thus, in any
process of differential dig agnosis a ;}%w%éai;z’gipaysﬁz@i{}gécaﬁ evaluation should be

included.” (Staudenmaver Affidavit, p. 4.) Given Plaintiff’s familial history of mental

893, 1982 (13 years of thrice daily exposure to 25 microwave units w if‘z ntenna that were beaming
rmw*w&aa while betng worked ond, and in Burnert v Curbe Y, FoSupp.2d 2009 Wi 902294

(D, Conw. 2009y omplaing stated a claim for conspiracy where f’fgani:ff s house measured ve v high levele
of EMFs from high v oltage line running throy gh %‘dbi‘i}"éf(é}
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iliness, complete psychological evaluation, mcluding testing, should have been included
m the differential diagnosis, Yet, according to their testimony, neither of Plaintiffs
testifving experts did this. No convineing explanation was given for why this critical step
was omitied,

In this particular case, the Court has determined that Plaintiff has failed o show
that he is likely to succeed on the merits.* For this reason, the prelitminary injunction is
denied.

IT IS THEREFORE ORDERED that Plaintiff’s request for a preliminary

Z

Sarah M. Singleton, Djs

injunction is denied.

Copies of this order were mailed on the date of filing to:

Lindsay A. Lovejoy, Jr., 3600 Cerrillos Rd., Unit 1001A, Santa Fe, NM 87507
Christopher L. Graeser, 3600 Cerrillos Rd., Ste 719F, Santa Fe, NM 87507-2695
Joseph L. Romero, PO Box 4432, Santa Fe, NM 87502

FOgle v, Obio Power Co., 180 Ohin Appdd 44, 903 NE 24 1354 (200%), 12 not helptul since it merely held
that a plaintiff stated a claim for misance whes he pleaded that 3 col] ower, which was visible from his
house, might npair this health or property values. See alsn Borsett v Carberry. Py declinmg to dismise
we claim, the Court has recognized tha Plaimtitf might be abhle 1o recover for nuisance, The teet
for & preliminary Hjancton, however, is oot whether Plaintiff might prevail byt whether he is Likely 1o
prevail, :

the n
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